‘yr

. Approved For Release 2002/05/08 : CIA-RDP62- 00631R00040014000/ﬂ

; S

MEMORAIDU FOR: Chairman; Headquarters Board of gurvey

SUBJECT: Pecunlary Lisbility Policy Study
OGC REVIEW COMPLETED

1. The recent comrmmications from the|  btetion have raised arenw 25X1A
agpects of the responsibilities of Agency employeess for the sefekeening of
Covernrment property, and the llabllity of the emdployee wher promerty in hisg
eustody is dameged or lost. This matler hos been porbticularly treublescrme in
connection with moter vehlcle aceldenis. Accordinzly, & review hoc been
undertaken by the O0ffice of Ceneral Coumsel to identlry and resdete under- 25X1A
lying legal concepts.

3. The waln dlfTiculity seems to have ariser in the imternretﬂticn of Tthe
Zoregolne provisicns. They should be understood and internreted to require on
employee to use the care which o reacopable ard careful anaiv1 qual. cusht Lo
use censlderieg the particuler sltuetion fecing the employee ernd the mebtuve of
the proverty. The amount of care thet e remscraeble end careful percon wouwid
use verles ag the fectuel zituntion varies. To make this »romvosition lesz obe
stract and rore readlly epnplicable to specific caces, it is eppropricte and

helpful to refer ©o the lzw of bellwents.

b, The lew of boilwenis provides en exmositicn of rights and dubties be-
tveen the owmer of pevsonal pronerty snd the individusl uho hes temporary
custedy thereof. The resperslbility end duby of care for the pronerity of the
custodian (bailee) varies in degree depending on the »urpese underivire ke
veilment. T8 1s e rule thet iz well-establisked both generally and in the
Tederal low that where prop2rby ccumes into the hands of 4ha s@ATeaecuﬁuﬂﬂ*?m
for his scle benefit, the bollor-cwner way ewpect From the balles that the
2rorerty leamed will bhe given o very kigL degree o cars, end thes even g
3light ﬂ@vimu;o? from kiq suby (or es iz somstires rald, e slisght cmount of
?oglAgence wllxnmzke the tailee liable %o the bellor; Soble, Bollmwernts, sec.hC.
heve the proverty ic tramsferved snd the beiloreovrer slone obicine & kerefit
fron the arrangement, the bailze is liablie for dsrece to the nrensrhy Ln hils
rocsesslen only 1f he devietes very grestly from the ciendord of & reoccrehie

RPN

(g o3
j

; T
Approved For Release 2002/05/08 : C}Pf tRI:Q)P62-00631R000400140004-0




25X1A

Approved For Release 2002/05/08 ; CIA-RDP62-00631R000400140004-0
R TJT

Pecunisry Liability Pollcy Shudy

end coreful vevson for ag is comebimes seld, if mregs mesligerce Lg 2ttrlibubte
ohle to kim): Dobie, Bolloents, mec. 29, Thewe both nertles veeline f.suh»
etential, and rot merely an incidentel, tenefld frow the Sransectbion, the
bpeilee mist exercice g grester degree of crre then thot ezllied z

derived no berefift Trom the bailwert, and ke will be lisbhble Lo the Teller IT
his lock of care cmounis Lo uhet i cemebimes deserived as crdivary or simple

negligence: Doble, Dailvenis, sec. 33

5. The Agency regulstionz form e 7art of the enployent conbraet of eeeh
erployze 2nd ke Lt deemed to bave assented to thew 2% the Hime e becomes on

ewployec, The 0f7lce of Ceneral Counsel kas edvized in en cerlier onirlon on
this subject | |12 Sune 1056) thot the Amoncy regulations cuoltzd
above provide & Jegpllv-sdequate bagle for chargirg cn ewployee with hpowlezdez
of thelr contert in comnectlorn with vehicle ecceldenic end binding the emplayee
thereby. Our eaxlier opinion alse conflirmed thet on Aseney keed Pes 2 ine-
nerent suthority Ho wake regulations, mot imcomsislert vith Rew, Tor the cope
Auct of the affairs of his sgency. Ve believe thet the resuistlcrs under cou-
sideration here ave not incomsistent with law, end o8 w2 read then we dc 7ot
detect ary expressicn of imtenitlon to medify or weject the gemernl ruies of
bailment deseribed above. There is no Fedewal stoltute addressed to all zovern-
ment erployvecs which werns them to observe any pevsiculor stendsrd of ecare fow
prozerty entrusted to them at the rizk of sufifering a stivulated rounliy. Toe
Federal Tort Cleims Act, 60 Stat. 842, 28 U.S.C. 1346, 267L =t seq., dces mot
deal specifically with lianhility as betrzen the Covernrent and 1Uc employess,
hut vas emected for the purpose of glving en agsrisved Shird marty o cauce of
actilon asainst the Government, the employer, which dld not exlst therelolore
becanse of the Covernment's iwmwunlby to suld withoub its consent.

6.| ok Anril 1958, the wmost reeent reference teo wolse Shi
genersl subject, Znguires as to the legallty of ar lgerey stendard irmpesing,

in sowe ceses, & higher duby of cere upon empicyze: Shen esiablished by Ghe
Poregoing meneral rules. Spocificelly, 1% aske if on Agepey emplcyee w2y be

held pecuniarily lieble for dsmage to a Goverrment vebicle balng used for
strictly officlal purposes by an authorized uweer uho demeges the vehicie through
his ordinary negligence. This, of course; i3 an exarmple of & bailwnert soliely
for the berefit of the bailor.

7. Ue can £ind support in opinlons of the Ccorpbrolier Cereral for en
agency bead impesing e wore eracting stendard thon that iald down in the gereral
law of bailments. The leading cese is 25 Comp. Gem. 299 (1945), ard in answer
to our very recent inquiry ot the Ceperal fAccounting Offlce we heve esgcerisined
thet thet opinicre is considered to be in full ferce at precent and has not beesn
nodified, overruled or distingulshed. That cese dld not relate to a metor
vehicle accident, but rether to the ordinary negligence of 2 surveyor vwro caused
stens to be built beyond the line of the Covermment's property end tresrpassing on
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adjolning private property. The declsicn vas s refusel to permit withholding
frcnm his salary deductions in a retivement fund To cover the ccst of wemoving
the stepe in tre sbsence of specific administralive regulznilcns losuad pursuant
to 1lavw rrovﬁéimg Por tre nosescuent of charges aga1m9u erploypa« under sush
circumstsnces. There are very few publishesd Corptreller Zenersl fecisions on
this subject; and the forepoing case 2ppesrs 0 be = comsunat irsdecuete
foundation for a2 gonersl rule thed sculd bind an empleoyes o observe admipige
trative reguletlors et his »eril,

8. Our furtber investigetions have ageertained, however, Gthet neithev
the Cenewrel Accounting O0ffice nor the Department of Justice have beon eallied
unon by other Covernpent agencies (excen t, poseikiy, by the armzd Foreas winc
heve unlgue stotutory subhority in thls comnectlicn: e.g Zes 10 UoS.C, 2772, 4832,
%835, 4837) te attcrnt to enforce pecuniary iieblillity elsims esainst employeen
in cases vhere Governwent dreperty has been dewarced by simple, xather thon sross,
pegligence of an euwpioyes. In fact, cisims by movernrert agenclees, allesing
ewployes negligence in any degree, d@ not geem o heve been pregenied e Lrose
agercles 80 a3 tc hring ther to the atlenticn of officiels whe normelly tculd
be responsibie for aclting upon such casez. loreover, e review of the opinftous
of the Court of Cialms from 195C to date has fallzd to dlsclonc eny cases o
which & government employvee or ex=-emdleoyes has zousght o recover from tha
Governmant where hle salary or other monies owed hiwm hed been withreld heesrse
of his alleved megligence. Fimally, it must be reccwmized 4rat there cee Lpe
plicetions in the cece of TU.8. v. Gilwon, 35T Te8e BOT, Th S.0%. 663, dreliad
by the Supremea Cch? in 199A that a Govermment v -Lvsce nerheps, ey noh be

held pecunisarily ILinble evenr 1f ho is grossly nzzll Cnﬁ in nendlins Goverrrend
ol & TTEn

vropaThy, in the a*gmrce of e smeellic gltatulory declsirifon by th2 Congraes

manifeat*mu 1ts imiention €0 creslie such a 2izbillity. Walls “he Censrnl Ac-

eounting Offlce Jceg not yet appsar willing ©o cubseribe %o thic lsat view,
and it sgeems not ©o have been tested in 2 couvd zase ginece the Ciloenr ﬂf@l?*@ﬂ
thls possiblility should not Tz ignered.

9. The Gilmen case inyalvad o sul
Covernment due to dswsge caussd the
negligence of & geovernwent ewpleyee dx
nent filed o compleint acking i 1t shoul 4 Jleble G0 plalnbifs that
1% obtain indemrity in the sawme awcunt from its gnployes. The Federal Distwizt
Court agveed, but was overruled by the Circult Court of fzneals in o J“‘?
Gecision., The Supreme Court unanimously affirmed She Ci; cuit Court of Apmerls,
and expresced ite view of the philosphy underlring “he Federal Tort Claimc Aet,
it seld, v pard:

apipat the

v tre ordinary
[ il >4
Flelad vehicle. Ths Coverne

erivate thizd perty e
~ )
3 %

ousemahils

O

“Trhe Tort Claims Act does not touch %he Llzbililty of the
{Covernment®s) employees except in ore XESDPECH: ..o it mokes the
Juéozment ageinet the United States ‘a cormplete ber' tc sny action
by the claimant ageinst the employee. ... The relations betvween
the United Stetes and its employees have presented a myried of
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probler: with whick the Conpgress over %he 72073 702 4e0)b5.  eo.Tha
rig?? ol ?he eunlorer ﬁoﬁsug ﬁh@hemﬁlay@e e o fornm of fizzinlime.
eoothe cults that rould e LrausTh worll keul the ELIYoT B0 enurt
end regulre bim 4o £ind & lowyer, %o Teo@ s ewplgyérﬁs charse,
and %0 sumkbit to the ordeal of a Srial. The tire cut For oha o

v .

e b - Qe o " Y, .
and its vreperation, 2lus the oub-cienpolsy 2Nz, niant vell ine
5 s el dm

o S : 5 N b PR o et
Dose on the erpleyee o heavier Pinmsvelel Luwrden Shem She lges of hie
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Perkeons the looses sulffered 20 great Suat sovertwond emnlovaes
ot - s [9

: ©oare
118 e required €o carry Dart of She burdon. Gerhk the ¢
e worele and efficiency of esployess woulld be 1o hish o wwice

vay for the rule of indemnity “he rabitioner pow soks uc %o
B

e into the Tort Cloliws Acte cee
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The cloinm nov agserted, theuznr the nrodust oF o low Sorneress
passed, ls 2 matior or whieck Con-ress nesdvilon,

It presondc guestlone »n? molicy whieh ic wond quanﬂamécmé LT e
wrole invelves 2 acst of considerndione 4hed rmist Lo welgrad apa
2 velgred apd

appreloced. Thed funchblon 1z wore aporopristely for thise who vriie
the levs, wvatber then for those vho intorpret shem.”
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10. On this cgroct of the problem, wo couclude sherelre, thet on Asone
N - AT =2
iring 2n employze to componsolte the Gavernrent fow She deorm~s

regwistinn requl @
- " o, . oo E e - T S -
tg an officiel vehlele crused by his simple rezlimence ccourvine in tko oﬁgvsn
- Y gl S -5 P - .y - . T e =
o carrying out his sirietly cffleinl dubies mould be of cuch auivious lesniity

-,

et ve wouli atro?gly recoresnd azadret sveh op losurmec. In view of thoe
ggmp%fgller eners. eeces; hovever, ve 40 rob Pind 416 necensswvy ef thiz tlmes
S Yo Q -‘-'- S ME 2 7 - 1 . o o / . ' /U . v

{g iij‘ﬁf igaigcu ?sm@?91@3 g?fumie?y lla?ALity in ke eace of grosc neslicenca
12 ¢he ,@e;ey cefifes o reeffirm thed policye. The cours®, the Cownsroller
Gine?al Eng the G%sormey Gemeral are unenicous in She view Shed in the alcence
Z%ﬂ? %ZECi“iC st&»yt@ry;autiority gencral dAeblo due the Unlted Utades by 14s

S )X 2T Y R ¢ C e 1 &) by 157 i
cégnggte; zay;mo@ ne ?eo ofE agafnst current sflary meynents without thelr

SenT uut may only be reccvered out of meney owed vhe erployee st the

: 2 - 23X b the
of his sepaveticn from governrent service: Smith v. Jackoen,2hb 1.0, 280
28 §,0% 2 (1918); 20 ¢ \ < - oo 7 vand
SO DL Ue 35_, VASLo s 29 Cemp.Cens 99; )\‘-O Opo £&tte Gem, 3@@

25X1A

e The secord g : - .
cne &qg;, : td f@ﬁ: ‘ufstion:pcged by _ relates o the legality of
¢ assessnent of rpocunlary Lishility agnipst an Agency erpLoyes wko Ao ore
g;magily;negligent in &amagigg 2 government vehicle in a situetion lzvolvines
als “suthorized personzl uvze® of the rroparty. Aubtherizs? sercopsal use 2 o

concent vhieck he2c developed in conmection with so-coiled | 25X1A
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' 25X1A

cover the sctual jSemage incurred, sveloglzing the situetion 4o ome ir which

the employee bas cbieined en $100. deductible colilsilon insurmnee nelicy pro-
tecting his percomsl vehicle. Tie argument cculd b2 wade $had the $i00. fimure
is e penslty and kence illepsl. IF 1t wers pecessary o decide this noint, we
would tend to believe that such a figure woulé ro% represent en illezal rvanaliy
for the reeson thet 1t has 2 direct relation tc ard vould bz no greabter Shan
the actual demeges. This polint, hovever; ray or w»y not be reached dspending
cn the resnonse to a gquestion which must first be answered ressrdine the noture

of the ballcr=bailee relatlonship created in en euthorized percepel use case,

12. DRevertirg to the preceding discussion of broie nrineinles, we thinmk
that the aquestion which wust be settled Pirst is: e=doces tris situsticn ine
velve a beilment sclely for the benefit of the Covernment, ir vhilich case
liabllilty will not exlst skort of grosz reglirsence on tha paxrdt of the employes,
cr does 1t involve a mutual benefit ballwzpt whereln th2 beilez in mposcecsicn
of the property will be liebie in the event his ardiner neslisence courer tho
demage incurred? I the former is the cose, 1t wouls follovw as = meitter of

lay that the employee could nct be chorzed any emouns 40 recornantae the faverms
ment. If the latter 1s the cese, the ewmpleyes czuld be 121d Liable ®or the
entire awount, and hence for a lesser vorbticn ther=f up Lo (10,

=
2

N

i3, The deterrination te b2 wade ir thiz s’liuation ic one of facht v
than lsw. It should be wadz on an analysis of all the faetusl cireumsinmese
baving e connection with esch bailor-beliee reletlorchly cotablicled, avs

varieties of [rehlcles meinieined Shroushe

eut the werld, IT may be poscible G0 oreeh true quaslienarsernl vehiclas cu o

clage and sexnl | faicles ag = second elaco, and 1t would rat b

an vnreasonable ard srbitrary exercise of discretion oy oo eneney hernd +o ﬁ?’%x»] A
closs determinaticns as long as the individual crces srowvad in esch cligns avd
Pairly homogereous. We believe, hovever, that q [vekiele 2B5X1A
thet is part of & station motor pool by day erd l 2B5X1A

at night to relieve the Agency of iits poaraging ornd Troveceicn and whose cover
can, if necesgary, be brokzer tc diceclecse Covernment ounershin wew be cittés 349

rent Srom |
which i SEzdcm IT ever Used &8 & Lo0L vericic.
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i, Accordingly, we would advice th2 Zeeldwovriers
that a detervination chould be wode 25 e Fhe nebure cf the bailzs
cut of which this nrcoblem kas aricen, end 1f it is concluded theit o v
btenefit ballment exiets, it is our bellef thet the "$1C0. deductible” wule misht
legelly he edopted s Agerey policy. Hovever, 1f the boilzznt is fourd to be
solely for the Covernment®s berefils, the "sress regiizence™ rule would b2 wore

eopropriste. We susmgest that the roilcy sfopted b2 onncunced by 2 ¢
regulotory issusnce.

25X1A
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